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Date of issue

Arising out of Order-In-Original No. 68/ST/OA/ADJ/2022-23 dated 27.02.2023 passed by |
(¥) |the  Assistant ~ Commissioner,  CGST, Division-Himmatnagar, = Gandhinagar

Commissionerate

Srfterehall T T & 7T/ M/s Sureshkumar Revabhai Patel, Pipli Kampa, Hadiyal
(=) | Name and Address of the . :
4 Appeliant : Road, Near Sahakari Gin, Himmatnagar, Gujarat-383001
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:

(1) el ScuTee Qo SfafEs, 1994 &Y e raq ¥ aarg T ATl & a1 H g@qiw &TTXT [
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

() Hﬁwsﬁgﬁ%mﬂﬁﬁwﬁvﬁgﬁﬁmaﬁ%ﬁﬁmmmwﬁﬁmﬁﬁﬁ
ISR & g HUSTI § AT o ST g¢ A &, a7 Ry eI AT et H =g g Rl et °
27 et syoeTITe & g1 Wt S ik F & g2 g

In case of any loss of goods where the loss occur in transit from a factory to a
 warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in-a-factory or in a
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warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the

" amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved

is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ¥ Scare e Aeraw, 1944 Y &7 35-d1/35-F & sfaia-
' Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SofRE TRedE ¥ AT agE ¥ swrar i anfie, sty ¥ wreer & ST O,
WWQ?WWW@@E)@WWW, FZIEIETE | 2nd HIAT,
FEHTET W, 3ra<aT, MR, SgARrEre-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nrdfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty///,pg?‘l;{q%'tg\ demand /

refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respgﬁﬁiyglj@@b e form of
crossed bank draft in favour of Asstt. Registar of a branchf’g;fﬁ?_ﬂ}g&@?ﬁ%ﬁ% public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) T =& maer § T e ST T GHIAL FIAT § AT TAF G AL 5 g i T GIAT STA™R
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =T e AfERaw 1970 TuT @9ifE S sragET -1 % siava et By sgar S
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescnbed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = % Fafda qraat & = w aret FaEt & K off e st BT St g S T
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  ¥HT e, HeAlT ITATE ok U AR e eha =rariaeheer (fRede) T i erdier & wree
¥ SqeqA N (Demand) T &€ (Penalty) & 10% Y@ STHT AT SIMATY 3| BIelieh, (AT qd STAT
10 U ¥IC Bl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

e T SIS [ AT AATHT o sfavid, ATTHS gIIT daed @l 7 (Duty Demanded)|
(1) €< (Section) 11D % aga Matfa i,
(2) T Toq Seae wise St Ui,
(3) WTae hiee Mawl % =W 6 & aga 37 win

I YA ST wfe ol H ager T& STHT i ot AU STier QTR el o [o1Q 44 ST & o
AT B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiii amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (1) T sMaer o Wi sTdier ITTER<oT o THeT STg! S[eeh TIaT {[eeh AT QUS [Tt gi af i [y T
A & 10% T X 3R STg! haer v foaTiea gf a« <08 & 10% ST U %1 ST el gl

In view of above, an appeal against this order shall lie before~the Tribunal on
payment of 10% of the duty demanded where duty or duty and %e,ma]f areaa- dispute,
or penalty, where penalty alone is in dispute.”
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F.No.GAPPL/COM/STP/2328/2023

ORDER IN APPEAL

M/s. Suresh Kumar Revabhai Patel, Pipli Kampa, Hadiyol Road, Near Sahakari Gin,
Himmatnagar, Gujarat-383001 (hereinafter referred to as 'the appellant’) have filed the
present appeal against the _Order—in—Orlginal No. 68/ST/OA/ADJ/2022-23 dated
27.02.2023 (in short 'impugned order) 'passecl by the Assistant Commissioner, Central
GST, Division-Himmatnagar, Gandhinagar Commissionerate (hereinafter referred to as
'the adjudicating auz‘hor'/'zj/). The appellant were engaged in providing taxable services
and were. not registered with the Service Tax Department. They are holding PAN No.

AIDPP6043P.

2. The facts of the case, in brief, are that based on the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the
appellant had éarned substantlalincome by providing taxable services. However, they
neither obtained Service Tax Registration nor paid service tax on such income. Letters
were, therefore, issued to the appellant to provide the details of the services' provided
during the F.Y. 2015-16 and explairl the reasons for non-payment of tax and provide the
certified documentary evidences for the same. The appellant neither provided the
‘docurents nor submitted any reply justifying the non-payment of service tax on such
receipts. The service tax was therefore calculated on the income reflected under the
heads “Sales’/ Gross Receipts from Services (Value from ITR)" or “Total Amount paid /
credited under Section 194C, 1941, 194H, 194J (Value from Form 26AS)” of the Income

Tax Act, 1961, on which no tax was paid.

Sr.Mo. | FY. vl/alue from | Service tax | Service Tax
ITR or Value rate Payable
of Form 26AS

01 ~ 2015-16 . 3L,72,672/- 14.5% 4,60,037/-

2.1 A Show Cause Notices (SCN) 'bearlng No. .V/15—39/CGS_T—HMT/O&A/2021—22
dated 23.04.2021 was issued to the appellant proposing recovery of service tax amount
of Rs. 4,60,037/- along with interest; under S,ection 73(1) and Section 75 of the Finance
Act, 1994. Imposition of penalties under Section 77(1) and Section 78 of the Finance Act,

1994 were also proposed.

3."  The said SCN was adjudicated vide the impugned order wherein the service tax
demand of Rs. 4,60,037/- was confirmed alongwith interest. Penalty of Rs. 10,000/-
under Section 77(1) and penalty of Rs. 4,60 037/— was also imposed under Section 78 of

the Finance Act.

4. Being aggrieved WIth the lmpugned order passed by the adJudlcatmg authority,
the appellant have preferred the present appeal on the grounds elaborated below:-

> Pre-Consultation notice before issuance of Show cause notice was not given to
the appellant. Such a show cause notice is not sustainable in terms of Board’s

Circular No.1053/2/2017-CX dated 10.03.2017.




~ against us is baseless and is factually incorrect. In v
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» The Balance _'Sh'eet for FY 2015-16; clearly reflects that they owned 2 vehicles
-whicn they‘used for tra‘nsportation of goods in the capacity of GTA Service

, _provrder In the Profit.and Loss account various expenses viz Vehicle Repairs and

,,l\/laintenance Vehlcle Delsel EXpenses Driver's Salary expenses etc. related to

transportation of goods -are reflected. Thus the appellant is having necessary

o equipment and manpower for provuding transportation of goods service by road
from one destlnation to other destination in the capacity of GTA service provrder

as per request from their customers. Invoices were issued to the client which
contained_ the date of journey, details of Journey performed, description of
goods; Consignor's and consignee's name, Vehicle Number, 'Fright payer is liable
to paying service tax' total freight, Drivers name etc. Thus the details contain in

:‘the invoices are the- same which requrred for issuance of consignment note.

Section. 658(26) provrdes the definition of GTA .service provider as "goods

~transport agency" means any person who provides service in relation to-transport
of goods by road and.i issues- consrgnment note, by whatever name called

' .As,pe"r._Sr.No.Zof Notification No. 30/2012—ST ._issued under Section 68(2) of the

Finance Act,1994, the charge of‘paying service tax is fastened on the service

._recipient and. he is liable to pay service tax to the extent of 100%. Further, in

terms of Rule 2(d)(B) of the Service Tax Rules, 1994 also the liability is on the
recipient of GTA service. - -~ '

When no 'se'rvice tax is: payabl'e_-by_ the -appellant, the appellant is not liable to be
registered and pay service tax on the income earned as GTA nor required to be

~ submitted in ST-3. Therefore ‘the GTA sefvice recipient is required to register and

file the ST-3 return.

Further in”rhe case of"GT.A service provider Rule 2(d)(A)(ii) read with Notification

No.30/2012-ST stipulates that the person-liable' to pay freight to the GTA service
provider is liable to pay Service tax. Therefore, by the statute itself provides that

- the recipient of the GTA servrce is liable to pay service tax. For which the GTA
service provider is not answerable to provide proof that their consignor or
" consigner has paid service tax or not paid service tax. It is the onus on the
- d.'epart‘me'nt to detect as to whether service tax is discharged by the person liable

to pay service tax has paid or not and is not the onus of the GTA service provider.

3 Imposition of penalties are not. sustainable as the appellant's service is not
" chargeable in their hands instead the same is chargeable in terms of Section 66B
‘of the Finance Act, 1994 read with Section 68(2) of the Finance Act, 1994 in the
‘hands of service ‘reoipients.'- Thus, the appellant have not contravened the

provisions of Section 68(1) of the Finance Act, 1994 read with Rule 6 of Service

'Tax Rules, 1994; not contravened the-provisions of Section 69 of the Finance Act,

1994 read with Rule 4 of the Service Tax Rules, 1994; not contravened section 70

of the Finance Act 1994 read With Rule 7 of the Service Tax Rules, 1994. Hence

the allegation of suppression of facts with. intent to evade payment of tax levelled
of above the appellant is

not liable to pay service tax as demanded unde T REC fo Ispm.-’co Section 74 of the

f‘f{ i

‘ Finance Act, not ‘violated any of the prowsrong il ’th'e,;,,F . i%#rgske Act, 1994 or rules
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made there under. Hence they are not liable to any penalty as proposed under
Section 77 and 78 of the Finance Act, 1994. Hence the impugned show cause
notice is not sustainable under the law. Therefore, the appellant contend that
penalty. of Rs.10 ,000/-imposed under Section 77(1) of the Finance Act, 1994 and
penalty of Rs. 4,60,037/- lmposed under Sectlon 78 is not sustainable and is

erroneous

5.  Personal hearing in the caée was held on 22.09.2023. Shri Vijay Thakkar,
Consultant appeared and reiterated the submissions made in-appeal memorandum and
handed oVer the a‘dditidnal'written submissions with supporting documents. He stated
that the appellént has provided.the GTA service and part of which;was to Companies
and firms and partly to the individuals/proprietors, a break-up of which was provided to
the adjudicating authority but the same was not accepted. . He submitted that the
applicability of reverse charge on GTA services to Companies/firms is valid. The
remaining taxable service provided to individual / proprietors is less than Rs. 10 Lakhs
and is eligible for the threshold limit exemption. He further submitted that in case the
contention of GTA is not accepted, the transport service, other than GTA falls under the
negative list of services. In view of above, he requested to set-aside the impugned order.

5.1  Dueto changé_inthe appellate authority, personal hearing in the case was again
held on 25.10.2023. Shri Vijay Thakkaf, Consultant appeared_ and reiterated the
submissions made in appeal memorandum and submissions made in earlier hearing and
requested to set-aside the impugned order and allow the appeal.

6. I have carefully gone through the facts of the case, grounds of appeal,
submissions made in the appeal memorandum and documents available on record. The
issue to be decided in-the present appeal is whether the lmpugned order passed by the
adjudicating authority, confirming the service tax demand of Rs. 4,60,037/- along with
interest and penalty, in the facts and circumstance of the case, is legal and proper or
* otherwise. The demand pertains to thé period F.Y 2015-16.

6.1 ° The’}SCN-deman'ds service tax on the income of Rs.31,72,672/-. The adjudicating
authority after considering the Profit- & Loss Account and the party-wise ledgers
provided by ’che*appellant came to.the conclusion that the appellant was providing GTA
service as was issuing bilty to various clients. A sample copy of bilty was provided by
the appellant. From the copy of Bilty produced in Para-15 of the impugned order, it is
clear that the appellant has been chargmg their client for the transport services
provided. The bilty mentions the description of goods, quantity, freight per M.T, Freight
to be paid. All these facts clearly indicate that the appellant has been providing GTA
service and not renting.the trucks. :

6.2 Furt_her, Section 65B(26) of the F.A, 1994_deﬁneé GTA as;

(26) ‘“goods transport agency” means any person who provides service in relation to transport of
" goods by road and issues consignment note, by whatever name called)

Since Consignment Notes are sometimes known @Lt% saqey are issued when
athu
goods ‘are transported from one location to ‘ano @r S8 egmihin information of
. /la§ ’%%(:
e Eg
6 Bo's, S5
22 s/




. F.No.GAPPL/COM/STP/2328/2023

transporter consignor and consrgnee rt can- be treated as a consignment note. Further,
it is observed that the appellant has not submitted any Lease/Renting contract to prove
that the income earned was from renting of trucks. I, therefore find that the income
derived by the appellant is from' GTA service which is taxable in nature.

62  In terms of Notification 30/2012-ST dated 20.06.2012, 100% tax liability to pay tax
under GTA service shall be on the person who pays frelght if the recipient falls under

followmg categorles

(@) any facz‘ory reglsz‘erea’ una’er or governed by the Factories Act, 1948 (63 of 1948);
(b) any society registered under the Societies Registration Act 1860 (21 of 1860) or
" under any other law for the time being in force in any part of Indlia;

(c) any co-operative society established by or under any law;

(d) . anydealer of excisable goods, who is registered under the Central Excise Act,
= 1944 (1 of 1944) or the rules made thereunder; :

(e) any body corporate established, by or under any law; or

@ any partnership firm Whez‘her reglsz‘ered or not under any law including

- association of persons,
(i) . provided or agreed-to bé provided by way of sponsorship to anybody
corporaz‘e or parz‘ners/?/p firm /ocaz‘ea’ in z‘he z‘axab/e territory; .

‘ In the imp’ugn'ed o'rder at'para -14, bifurcation of service recipient as Company
or lnd|V|duals is- given. I find that the appellant has rendered services valued at
Rs.22,30,475/- to the Company or firm hence 100% tax liability on such amount shall
be on the service recipient and noton_t_he appellant.

6.4  Further, the appellant' h'as"rendered’ the services valued at Rs.9,42,197/- to

individuals, hence the tax liability in-such case shall be on the appellant. Entry No-21
of Notification No. 25/2012-ST dated 20.06.2012, exempts the services provided by a
goods transport agency if following crlterla is fulfilled or transportatlon is respect of

followmg, P
@ | fruits, Vegerab/es eggs,_,_vh7:/'//(, -fo‘oa’ grains or pulses in a gbods carriage,
(b) goods where gross.amount charged for the transportation of goods on

a consignment transported in a single goods carriage does not exceed
one thousand five hundred rupees; or :
(c) goods, where gross amount charged for transportation of all such
- goods for a single consignee in the good's carriage does not exceed
" rupees seven hundred fifty; '

However, the appellant has not submitted the documents before the appellate
authority to verify the eligibility of above criteria. Hence, I find that the benefit of
above notification also cannot be extended to them. Further, I also find that the
benefit of -abatement provided in Notification N0.26/2012-ST also cannot be

vprowded to the’ appellant as they failed to produce documents to prove that the

condltlon prescrlbed at Sr. No 7 of the notn‘lcatlon has been fulfilled.

6.5 Furthermore,fthe,appellant_ _have;_.al’so claimed SSI exemption under Notification
No.33/2012~ST, claiming that in- the F.Y. 20_14—15 their taxable income was
Rs.9,92,267/- which is- below Rs: 10 lakhs henoe in the F.Y. 2015-16, they are liable for
the SSI exemption. I find merit in their argument. As per P§,¢I:‘“'A u-nt the taxable
income is shown a Rs.9,92,267/- which is-below the threshol
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hence they are not liable to pay service tax on the value upto Rs.10 lacs in the current
year. In the F.Y. 2015-16 the taxable income is shown as Rs.31,72,672/- however, the
liability of the appellant is only on the income of Rs.9,42,197/- which is also below
Rs.10 Lacs. Hence; I find that -considering the threshold limit exemption, the
appellant is not required to discharge a'n‘y"tax liability for the period in dispute.
Accordingly, 1 find that the demand of tax on income of Rs.9,42,197/- shall not

sustain.

7. When the demand does not sustain there is no question of demanding interest

and imposing penalty.

8. In view of the above discussion, I set-aside the impugned order confirming the
service tax demand of Rs.4,60,037/- alongwith interest and penalties and allow the

appeal filed by the appellant.

o ofrermat aTer ok ot et v PRy SR i & fr S 8l
The appeal filed by the appellant stands disposed off in above terms.
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To, : _

M/s. Suresh Kumar Revabhai Patel, | - Appellant
Pipli Kampa, Hadiyol Road,

Near Sahakari Gin, Himmatnagar,

Gujarat-383001 |

The Assistant Commissioner - Respondent
CGST, Division-Himatnagar, '
.Gandhinagar -

Copy to: :
1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

9 The Commissioner, CGST, Gandhinagar.
3. The Assistant Commissioher.(System), CGST, Appeal, Ahmedabad .
(For uploading the OIA) : ‘
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