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Arising out of Order-In-Original No. 68/ST/ONADJ/2022-2_3 dated 27.02.2023 passed by

(s-) the Assistant Commissioner, CGST, Division-Himmatnagar, Gandhinagar

Commissionerate

o\ cflWfid T efiT t={"j1=f arn: tfdT / M/s Sureshkumar Revabhai Patel, Pipli Kampa, Hadiyal
(:.:r) Name and Address of the

Appellant
Road, Near Sahakari Gin, Himmatnagar, Gujarat-383001

R? fazr fa-st?gr k sriatr sir+a war z ata sr em?rasfunfenfa fl aat! +T ET
srfeantraft srzrartwr@aar(ammat2, tat fR ea s2grhfasgtmare
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority 1.n the
following way.

Revision application to Government of India:

(1) a€tr 3graa gr# sf@R7a, 1994 ft arr sraaR aarrng aa?pate arr Rt
G-arr ah qr rvqn eh iasfa galawr ser fl "ffRcf, m«fTc, fa iat4, aa fast,
atf4fa, fala, iaaf, &fa«: 110001 #t RtsftReg:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(cfl) <fR lIB1 t zf hmma dR zrR# I .Z et far sos(T .Z lIT 3P-T cfi I .Z© I~ it "lIT M"
ssrIt tgr nusrnma?srag l=fTlT it, "l!TM°ss(n rsuera?az f#Rt mtar i
m fctim '4-1 o-s , .. tr ztmfr#fr ahhas&zt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether ina.factory or in a4 -a~l'• ;,;'·=~-»?ksi!;'-' \.;'t;:;iV· ~ ._,.
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(@) ahagf@ht rtar Raffatarm a fafft sqzr gr# mgrT
'3,91 C::.-J ~%ft.ire%~ if \Jl1"sqah arzgft lg TT "SR!?T if fr! lltfB ct ~I ,

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(~) affin:r '3 ,91 c::r1 cf! '3,41 ar gem agarfu Rt z4€r a@ztr cfiT rrf ~ altcQ,ir a:rR!?rm~
arrfrh ga1Ran srzga, sf@a arrRa at ++ 1TT m qfc:_" if fcRr~ (rf 2) 1998

arr 109atfgu mg zt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) fir sgra grvm (3fa) Rural, 2001 a fur 9siaRf qr tier zg-8 it
m1:!T #, fflG a:rR!?T ~ m- a:rR!?T fflG~ ·-?r 'illrl" mt a sfaq-sm?gr ca srfl sr?gr cfiT cfr-cTT
fail re 5faa saa fut str arfeu s«# arr atar s: 'efiT lJ€4" !?M %~ mu 35-s: #
Rmftcr fr ahrah+akrrEn-6art Rt fflm~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Ras 3a hrr szf iarav ta qt mm cfil=f~ffl 200/- ~~cfiT
'11T(; 3lT{~ ~~t-l{cfi4-!~~"ff~~m 1000/- cfil"~~~'11TC!;l

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

fir gte4, {tr sqraa ga vi aar# &l4R7 +nnrf@2raw ah 7fa a4a:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) h€tr srrea gra sf@Ra, 1944 Rt en 35-4/35-z eh iasfa:­
under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) sRfa 4Ra sag spar a saa ft zfla, sf ftr gra, hr·
'3 ,9 Ia gr«ea qiat z4Ra tat@#Ur (fez) Rt uf@r 2fr ff#T, 3!Q4-I C:: I cl IC:: if 2nd ~,
il§4-ll~t~, 3fffic!T, ffi~{rl!il{, &IQ4-IC::li!IC::-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be· accompanied by a fee of
Rs.l,00?/-, Rs.5,000/- and Rs.10,000/- where amount of duty /Pg demand /
refund 1s upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac resp~B-~~L~~ <$e form of
crossed bank draft in favour of Asstt. Registar of a branch /r#ffr, Y~X~£f!J·,•.;~ public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zf?zr an?gra&asit armar ztt? at r@taqsir ah fuRa gar s4a
it a far star =Regs as ztk g st fa far a€t ffi fl" mt~~~ 31cf1J1,!j
+nan7fer4wr #t uaat znr ah{tzat #t us smearfrsrarzt

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·Tr4rt gt«ea zfefRrr 1970 z4rt «inf@a ft sagft -1 h sia«fa faff?af gar 3tr

rear r gas?gr zrznf@fa fR0fa f@lata stariv@)aRtu ,fars6.50 tlif e!il" r;(J 14 I~ ,lJ

gea femz arrztr arfe 1

One copy of application or O.I.O. as the case may be, and the order of the·
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) if@amatt Riat #ka fit Rti sfzt 3naff fat =rat ? sit flt
~,~ '3 ,91 c{.-j ~i:;cr~ 3j cA rn 4~ (cfi 14 ffclm) 'R';(J'+f, 1982 it f.tftcr i,
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar grear,ht art«a rear qi hara sf +rt(f@raw (Ree) u@ff zrftta tu
ii cficf644-li◄I (Demand) -q;tj" ~ (Penalty) e!il" 10% Tf \jj1TTwar zfatf ? ztaif, sf@2aa pa \jj1TT

10 'cfiftis~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

~~~am:~%~. ~rrfm;r~~#l=l"fiT (Duty Demanded) I

( 1) ~ (Section) 1 lD % %cf f.:tmftcr "{ITT'[;
(2) Rat+ade3fezRtaft;
(3) ha fezfitfr 6 hag«kuf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Cr9res. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) < s2gr hfsfuf@awr a arr szi qeet srar gees awe fa@a gt atii fcto: ifC!;

gr«eark10% {tarr sit srzgtaha au fa(Ra gt aa awsh10%gar Rts raft 2
· In view of above, an appeal against this order shall lie be~- · u:1al on
payment of 10% of the duty demanded where duty or duty and p ~- spute,
or penalty, where penalty alone is in dispute." ~-
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F.No.GAPPL/COM/STP/2328/2023

ORDER IN APPEAL

M/s. Suresh Kumar Revabhai Patel, Pipli Kampa, Hadiyol Road, Near Sahakari Gin,
Himmatnagar, Gujarat-383001 (hereinafter referred to as 'the appellant') have filed the
present appeal against the Order-in-Original No. 68/ST/OA/ADJ/2022-23 dated
27.02.2023 (in short 'impugned order) passed by the Assistant Commissioner, Central
GST, Division-Himmatnagar, Gandhinagar Commissionerate (hereinafter referred to as
'the adjudicating authority). The appellant were engaged in providing taxable services
and were not registered with the Service Tax Department. They are holding PAN No.
AIDPP6043P.

2. The facts of the case, in brief, are that based on the data received from the
Central Board· of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the
appellant had earned substantial income by providing taxable services. However, they
neither obtained Service Tax Registration nor paid service tax on such income. Letters
were, therefore, issued to the appellant to provide the details of the services provided
during the FY. 2015-16 and explain the reasons for non-payment of tax and provide the
certified documentary evidences for the same: The appellant neither provided the
documents nor submitted any reply justifying the non-payment of service tax on such
receipts. The service tax was therefore calculated on the income reflected under the
heads "Sales/ Gross Receipts from Services (Value from ITR)" or "Total Amount paid /
credited under Section 194C, 1941, 194H, 194J (Value from Form 26AS)" of the Income
Tax Act, 1961, on which no tax was paid.

Sr. No. F.Y. Value from Service tax Service Tax
ITR or Value rate Payable
ofForm26AS

01 2015-16 31,72,672/­ 14.5% 4,60,037/­

2.1 A Show Cause Notices (SCN) bearing No. V/15-39/CGST-HMT/O&A/2021-22
dated 23.04.2021 was issued to the appellant proposing recovery of service tax amount
of Rs. 4,60,037/- along with interest; under Section 73(1) and Section 75 of the Finance
Act, 1994. Imposition of penalties under Section 77(1) and Section 78 of the Finance Act,
1994 were also proposed,

3. The said SCN was adjudicated. vide the impugned order wherein the service tax
demand of Rs. 4,60,037/- was confirmed alongwith interest. Penalty of Rs. 10,000/­
under Section 77(1) and penalty of Rs. 4,60,037/- was also imposed under Section 78 of
the Finance Act.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:­

> Pre-Consultation notice before issuance of Show cause notice was not given to
the appellant. Such a show cause notice is not sustainable in terms of Board's
Circular No.1053/2/2017-CX dated 10.03.2017. 4a? a.

~ f·F. t:~;-~, .,,. ~,.,.. t['~~f::~~--~,,.~ ·~·(;,,;~\
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F.No.GAPPL/COM/STP/2328/2023

► The Balance Sheet for FY 2015-16, clearly reflects that they owned 2 vehicles
which they used for transportation of goods in the capacity of GTA Service
provider. In the Profitand loss account various expenses viz Vehicle Repairs and
Maintenance, Vehicle Deisel Expenses, Driver's Salary expenses etc. related to
transportation of goods are reflected. Thus the appellant is having necessary
equipment and manpower for providing transportation of goods service by road
from onedestination to other destination in the capacity of GTA service provider
as per request from their customers. Invoices were issued to the client which
contained the date of journey, details of Journey performed, description of
goods, Consignor's and consignee's name, Vehicle Number, 'Fright payer is liable
to paying service tax', total freight, Drivers name etc. Thus the details contain in
the: invoices are the same which required· for issuance of consignment note.
Section. 65B(26) provides the definition of GTA . service provider as "goods
transport agency" means any person who provides service in relation to transport
of goods by road and issues consignment note, by whatever name called.

>> As per.Sr.No.2 of Notification No. 30/2012-ST issued under Section 68(2) of the
Finance Act,1994, the charge of paying service tax is fastened on the service
recipient and he is liable to pay service tax to the extent of 100%. Further, in
terms of Rule 2(d)(B) of the Service Tax Rules, 1994 also the liability is on the
recipient of GTA service.

► When no service tax is· payable by the appellant, the appellant is not liable to be
registered and pay service tax on the income earned as GTA nor required to be
submitted in ST-3. Therefore, the GTA service recipient is required to register and
file theST-3 return.

► Further in the case of GTA service provider Rule 2(d)(A)(ii) read with Notification
No:30/2012-ST. stipulates that the person liable to pay freight to the GTA service
provider is liable to pay Service .tax. Therefore, by the· statute itself provides that
the recipient of the GTA service is liable to pay service tax. For which the GTA
service provider is not answerable to provide proof that their consignor or
consigner has paid service tax or not paid service tax. It is the onus on the
department to detect as to whether service tax is discharged by the person liable
to pay service tax has paid or not and is not the onus of the GTA service provider.

► Imposition of penalties are not sustainable as the appellant's service is not
chargeable in their hands instead the. same is chargeable in terms of Section 66B
of the Finance Act, 1994 read with Section 68(2) of the Finance Act, 1994 in the
hands of service recipients. Thus, the appellant have not contravened the
provisions of Section 681) of the Finance Act, 1994 read with Rule 6 of Service
Tax Rules, 1994; not contravened the-provisions of Section 69 of the Finance Act,
1994 read with Rule 4 of the Service Tax Rules, 1994; not contravened section 70
ofthe Finance At, 1994 read with Rule 7 of the Service Tax Rules, 1994. Hence
the allegation of suppression of facts with intent to evade payment of tax levelled
against us is baseless and is factually incorrect. Ir_yie of above the appellant is
not liable to pay service tax as demanded $efji@/is946 Section 74 of the
Finance Ace, notvoated any ofhe provision 4he.Pip@giAt1994 or rates

.· t.. + g. . .. -. . ~;l~~ ·~,-~'-!;>--~-
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F.No.GAPPL/COM/STP/2328/2023

made there under. Hence they are not liable to any penalty as proposed under
Section 77 and 78 of the Finance Act, 1994. Hence the impugned show cause
notice is not sustainable under the law. Therefore, the appellant contend that
penalty ofRs.10,000/-imposed under Section 77(1) of the Finance Act,1994 and
penalty of Rs. 4,60,037/- imposed under Section 78 fs not sustainable and is
erroneous.

5. Personal hearing in the case was held on 22.09.2023. Shri Vijay Thakkar,
Consultant appeared and reiterated the submissions made in appeal memorandum and
handed over the additional written_ submissions with supporting documents. He stated
that the appellant has provided the GTA service and part of which .was to Companies
and firms and partly to the individuals/proprietors, a break-up ofwhich was provided to
the adjudicating authority but the same was not accepted .. He submitted that the
applicability of reverse charge on GTA services to Companies/firms is valid. The
remaining taxable service provided to individual / proprietors is less than Rs. 10 Lakhs
and is eligible for the threshold limit exemption. He further submitted that in case the
contention of GTA is not accepted, the transport service, other than GTA falls under the
negative list of services. In view of above, he requested to set-aside the impugned order.

5.1 Due to change in the appellate authority, personal hearing in the case was again
held on 25.10.2023. Shri Vijay Thakkar, Consultant appeared and reiterated the
submissions made in appeal memorandum and submissions made in earlier hearing and
requested to set-aside the impugned order arid allow the appeal.

6. I have carefully gone through the facts of the case, grounds of appeal,
submissions made in the appeal memorandumand documents available on record. The
issue to be decided in the present appeal is whether the impugned order passed by the
adjudicating authority, confirming the service tax demand of Rs. 4,60,037/- along with
interest and penalty, in the facts and circumstance of the case, is legal and proper or
otherwise. The demand pertains to the period .Y 2015-16.

6.1 The SCN demands service tax on the income of Rs.31,72,672/-. The adjudicating
authority after considering the Profit & Loss Account and the party-wise ledgers
provided by the appellant came to. the conclusion that the appellant was providing GTA
service as was issuing bilty to various clients: . A sample. copy of bilty was provided by
the appellant. From the copy of Silty produced in Para-15 of the impugned order, it is
clear that the appellant has been charging their client for the transport services
provided. The bilty mentions the description of goods, quantity, freight per M.T, Freight
to be paid. All these facts clearly indicate that the appellant has been providing GTA
service and not renting the trucks.

6.2 Further, Section 65B(26) of the F.A, 1994 defines GTA as;

(26) "goods transport agency"means anyperson whoprovides service in relation to transport of
goods by roadandissues consignment note, by whatevername called;

Since Consignment Notes are sometimes known ·ut are issued when
,........ ·,. goods are transport~d from one location to anf1;r·.., information of
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. F.No.GAPPL/COM/STP/2328/2023

transporter, consignor and consignee it can-be treated as a consignment note. Further,
it is observed that the appellant has not submitted any Lease/Renting contract to prove
that the income earned was from renting of trucks. I, therefore find that the income
derived by the appellant is fromGTA service which is taxable in nature.

6.3 In terms of Notification 30/2012-ST dated 20.06.2012, 100% tax liability to pay tax
under GTA service shall be on the person who pays freight, if the recipient falls under
following categories.

(a) any factory registeredunder orgovernedby the FactoriesAct 1948 (63 of1948),·
(b) any societyregisteredunder the Societies Registration Act 1860 (21 of1860) or

under any other lawfor the time being in force in anypart ofIndia;
(c) any co-operative societyestablishedby or under any law;
(d) any dealer of excisablegoods, who is registeredunder the Central Excise Act

1944 (1 of1944)or the rules made thereunder
(e) any body corporate established, by or under any.law; or
(f) anypartnership firmwhether registeredor not under any law"including

association ofpersons
(iii) providedoragreedto be providedby way ofsponsorship to anybody
corporate orpartnership firm locatedin the taxable territory,

In the impugned order at para-14, bifurcation of service recipient as Company
or individuals is given. I find that the appellant has rendered services valued at
Rs.22,30475/- to the Company or firm hence 100% tax liability on such amount shall
be on the service recipient and noton the appellant.

6.4 Further, the appellant has rendered· the services valued at Rs.9,42,197/- to
individuals, hence the tax liability in such case shall be on the appellant. Entry No-21
of Notification No. 25/2012-ST dated 20.06.2012, exempts the services provided by a
goods transport agency if following criteria is fulfilled or transportation is respect of
following;

(a) fruits, vegetables, eggs.milk, foodgrains orpulses in a goods carriage;
(b) goods where grossamountcharged for the transportation ofgoods on

a consignment transported in a single goods carriage does not exceed
one thousand five hundredrupees or

(c) goods, where gross amount charged for transportation ofall such
goodsfora single consignee in the goods carriage does not exceed
rupees seven hundred fifty;

However, the appellant has not submitted the documents before the appellate
authority to verify the eligibility of above criteria. Hence, I find that the benefit of
above notification also cannot be extended to them. Further, I also find that the
benefit of abatement provided in Notification No.26/2012-ST also cannot be
provided to the appellant as they failed to produce documents to prove that the
condition prescribed at Sr.No.7 of the notification has been fulfilled.

6.5 Furthermore, the appellant have also claimed SSI exemption under Notification
N6.33/2012-ST. claiming that in: the F.Y. 2014-15 their taxable income was
Rs.9,92,267/- which is below Rs.10 lakhs hence in the F.Y. 2015-16, they are liable for
the SSI exemption. I find merit in their argument. As per P~'-'~QQP:r.lt the taxable

2"%. :s. ,
income is shown a Rs.9,92,267/- which is below the thre{1~~Jetl:i:~:it~~~\~i~·~. 10 Lacs,
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F.No.GAPPL/COM/STP/2328/2023

hence they are not liable to pay service tax on the value upto Rs.10 lacs in the current
year. In the FY. 2015-16 the taxable income is shown as Rs.31,72,672/- however, the
liability of the appellant is only on the income of Rs.9,42,197/- which is also below
Rs.10 Lacs. Hence; I find that ·considering the threshold limit exemption, the
appellant is not required to discharge any tax liability for the period in dispute.
Accordingly, I find that the demand of tax on income of Rs.9,42,197/- shall not

sustain.

7. When the demand does not sustain there is no question of demanding interest

and imposing penalty.

8. In view of the above discussion, I set-aside the impugned order confirming the
service tax demand of Rs.4,60,037/- alongwith interest and penalties and allow the

appeal filed by the appellant.

. ,

Respondent

Appellant

Attested

-±a(ea+Tr)
arftera (art«a )
#0rfl.u. el,zarara

By RPAD/SPEED POST
To,
M/s. Suresh Kumar Revabhai Patel,
Pipli Kampa, Hadiyol Road,
Near Sahakari Gin, Himmatnagar,
Gujarat-383001

The Assistant Commissioner
CGST, Division-Himatnagar,
.Gandhinagar

9. st4raaf.traf RR +&afta Rqzrt 5qt4a a@ far srare
The appeal filed by the appellant stands disposed off in above terms. w

- C ­,_ _
(stria #+)
irzge (err)

Date:24 11.2023

Copy to:
1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Gandhinagar.
3. The Assistant Commissioner (System), CGST, Appeal, Ahmedabad.

(For uploading the OIA)
4.card File.
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